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Dear John

- Conditions of Fitness for Londen taxis and the Lunt judgment

| am writing to inform you how Transport for London (TfL) intends to proceed in the
above matter. .

Background

In 2003, the Tfl. conducted a review of the Conditions of Fithess {CoF) for-London
taxis which culminated in a decision on 4 June of that year. Allied Vehicles
Limited (Allied), a cornpany which manufactures taxis using Peugeot base
vehicles, issued judiclal review proceedings challenging three Aspects of this
decision, namely the retention of the turning circle requirement, the requirement
for sliding doors, if fitted, to be power operated or power assisted and the
requirement for.a one piece whole width rear window. The grounds of challenge
were extensive. They included the allegation that the turning circle reguirement
was contrary to Article 28 of the EC Treaty. '

On 29 September 2003, TiL announced its decision to reconsiderthese three
aspects of the CoF. The review included an extensive consideration of the
evidence for and against the turning clrcle requirement. It also involved
consultation with & wide range of affected parties (including allied) and other
interested groups (including in partlcular groups representing the interests of
disabled peopls). The results of that revlew were announced in a camprehensive
report on 15 December 2005. Til. decided to retain the turning circle requirement
and the requirement for a one-plece rear window, though not the requirement for
power assisted sliding doors, That decision was not challenged by Allied or
anyone else at the time and has not been challenged.since.
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The current version of the CoF was published in January 2007. It contained the
following statement:

“This document sets out the Conditions of Fitness {CoF) far London taxis in
force at 1 January 2007 following the reviews of the CoF earried out in
2003-5. The PCO now intends, as far as posslble, to maintain a stable
platform for vehiclé manufacturers and will not, iherefore, expect to review
fully the CoF for about 10 years. However, the PCO reserves the right to
amend the Conditions should there be situafions which require it, such as
amendments to national or international law with respect to road vehicles.
These may Include, for example, changes arising from the Disability
Discrimination Act or the implementaticn of European emissions
ragulations.”

The Lupt judgment

in a judgment given orzlly on 31 July 2009, Mr Justice Blake yuashed a decision
by Liverpool City Counaif (Liverpool) not 1o license the Peugeot EY, manufactured
by Allied, for use as-a tax In Liverpool. The question'whether to licence the E7
was remitted to Liverpool for reconsideration. The approved version of the
judgment was not available until the start of October 2000: R (Lunt) v Liverpoo!
City Gouncil [2009] EWHC 2356 (Admin),

The implications of the Lunt judament on the CoF for London taxis

Til has carefully considered the Lunt judgment.

‘The reason why the claimants in Lunt succeeded is that Liverpool's decision was
taken in the errongous belief that the vehlcles which meet the existing London CoF
were fully accessible to all wheelchair users. In fact, although these vehicles are
fully accessible to most wheelchair users, they are Inaccessible to some
wheelchair users whose chairs, when in usé, are larger than the standard or
‘reference” wheelchair. Liverpool did not know that when It made its decision.
Because of that, its decision was vitiated by a material mistake of fact and was
also contrary to s, 49A of the Disability Discrimination Act 1995 (DDA), ‘which
requires public authorities in carying out their functions to have “due regard” to a
list of specified matters, Including:

"“(a) the need to eliminate discrimination that is unlawful under this
Act

(b) the need to eliminate harassment of disabled persons that is
related to thelr disabilities:

(c) the need to promote equality of opportunily between disabled
persons and other persons;

(d) the need to take steps fo take account of disabled persons'
disabilities, even where that involves treating disabled persons
more favorably than other persons;




(e) the need to promote positive attitudes towards disabled
persons; and

(f) the need to encaourage participation by disabled persons in
publlc life."

Liverpoal, in making its declision, had failed to have diue regard to the needs of
persons who use wheelchalrs larger than the “réference” wheelchair, :
It Is important to be clear that Til, when It carried out its review hetween
September 2003 and December 2005, was well aware that the vehicles hich
then complied with the CoF were hot access;ble to the users of large wheelchairs:
see §6.11 of the decision document. TfL did not, therefors, make the same
mistake that Liverpool made. Nonetheless, because s. 40A of the DDA did not
come Into force until about a year afterthe Til review was completed that review
did not analyse the needs of disabled persons with the provisions of the DDA in
faind,

The all

Manganese Bronze Holdings plc (MBH) owns London Texis International Lid,
which manufactures a range of vehicles that comply with the current CoF, KPM
UK Taxls plc (KPM) imports Mercedes base vehicles and uses them to
manufacture taxis which comply with the current CoF. Both of them claim to have
made substantial investments on the footing that, in the light of the statement
made in the CoF In January 2007, the CoF would not be reviewed unti] about
2017,

It is well established, however, that such legitimate expectations could not be
relied upon to prevent-TfL from complying with its legal obligations.

What TfL. now proposes fo do _
Because the effect of the current CoF on users of large wheelchairs has not been

considered since the coming into foroe of the relevant provisions of the DDA, TfL.
considers that it Is now obliged by s. 49A of the DDA 1o give due consideration to
the matters set out in that sub-section: Even If it were not so obliged, TfL is
commitied to ensuring that the transport needs of disabled people are
appiopriately met. For that reason, and. in the light of the clarification by Mr Justice
Blake of the effect of the DDA on taxi licensing regiivies, it is appropriata for TiL o
now to consider in the specific context of London the matfers set aut in s, 49A(1).
Much of the information needed to address these matters is already in existence.
Some was considered in the course of 2005 review. Some was Included in the
evidence before the Court in the Lunf case. However a limited amount of further
research will be needed to identify;

1. How many people in London use wheelchairs which, when is
use, cannot be safely and comfortably accommodated by taxis
currently operating in Londan;

2. How many of those people would be likely to hail taxis on the
street rather than pre-hook;

3. What other means of transport are svailable to them: and




4, To what extent they would be materlally assisted by having a
taxi flest contalning some accessible taxis.

The research will take the form of discussions with groups representing disabled
people and canslderation .of the views .of the Depariment for Transport and other
authorities. Once this research has been done, TiL will use it, together with the
ather information already at Its disposal, to address the matiers set out in s, 49A(1)
of the DDA. If the research shows that there Is a case for making taxis more
accessible to disabled people who use larger wheelchairs, Tl will then review
whether and how fo change the CoF to achieve thig. TiL expects to be in a
posilion to announce whether such a review is necessary by the end -of March
2010. If it decides that a review is necessary, the review will include consultation
with taxi drivers, users and manufacturers.

Other matters arising from the Luné judgment

Except to the extent set out above, TiL does not propose to review at this stage
whether the CoF, or partictlar aspects of them, are lawful whether under Article 28
EC or otherwise. Arguments based on Article 28 EC were ameng the many
grounds of challenge advanced by Aflied in relatlon to the 2003 decision. Those
arguments were fully considered at the time of review completed in December
2005. The decision announced at that time was not challenged, even though allied
had heen very fully engaged in the review. It has since been relied upon by third
parties. Nothing 1n the Lunf judgment requires that TfL re-open at this stage the
issue whether the CoF in their current form are contrary to Article 28 EC.

In the meantime, if you have any questions, please do not hesitate to contact me.

Yours sincerely

Johy! Mason ‘
eotor Taxi and Private Hire




